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THE DEPUTY CLERK: Case of Raymond L. E. Smith; 
Mr. Caputy; Mr. Elmore. 
CAPUTY: Ready for the Government. 
ELMORE: Defense is ready, Your Honor. 
COURT: All right. 
CAPUTY: Your Honor, may we approach the bench? 
COURT: You may. 
(AT THE BENCH: ) 
MR. CAPUTY: Your Honor, I'd like to bring to the 
Court's attention and to counsel's attention that Juror No. 55 
Miss Mary E. Lynagh, used to work in our office and I know her 
quite well. I have been in her company socially and she used 
to work in the office, and I want to bring that to counsel's 
attention. 
MR. ELMORE: Thank you, Mr. Caputy. 
MR. CAPUTY: She used to ride every night with 
Mr. Lowther. They lived across the street from each other, 
and may I direct my remarks to everybody but her, if they 
know me, because if I ask if anybody knows me, she is bound 
to say that. May I direct my remarks to all except Mary? 


THE COURT: Well, suppose she does know you? 


MR. CAPUTY: Well, if he wants her, that's all right 
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but I thought maybe he wouldn't want her to sit. That is 
the reason why I am calling it to the Court's attention. 

THE COURT: Well, are you suggesting she be excused 
for cause? : 

MR. CAPUTY: If he has no objection, if he wants to 


keep her, he may keep her. | 
MR. ELMORE: I would be inclined to be very pessi- 
mistic about her on the jury, but, at the same time, since I 
haven't seen her and heard her responses el 
MR. CAPUTY: All right. : 
THES COURT: Let's just take it in the usual course. 
MR. ELMORE: I will do nothing to embarrass her. 


THE COURT: What have you got, a hung jury in this 


MR. CAPUTY: This is not mine. I just got in this 
case. This is Mr. Titus' case. He tried it and I am going 
to be at a disadvantage. I won't know what the witnesses 
testified to last time, but I am ready to gp forward. 

THE COURT: Has anybody got a transcript? 

MR. CAPUTY: No transcript, nothing; I just got in 
this the day that I talked to Mr. Elmore, I believe Thursday 
. oY Friday; last week I knew about this and z checked to see 
if the witnesses were subpoenaed: | 


THE COURT: All right. 


: 
: 
: 


Ss 


aE 


(IN OPEN COURT: ) 
THE DEPUTY CLERK: Members of the panel please stand 
and raise your right hand. 
(The jury panel was sworn on the voir dire, 
counsel conducted the voir dire examination of 
the jury panel, and a jury of twelve, plus two 
alternates, were sworn.) 

THE DEPUTY CLERK: All witnesses in this case follow 
the Marshal to the witness room; all witnesses on either side. 
(The rule was had on witnesses.) 

THE COURT: Ladies and gentlemen of the jury, 
having been sworn as jurors in this case, from this time for- 
ward until the Court puts the case in your hands for a 
decision, you will not discuss the case with anyone. That 
includes relatives, friends, strangers -- you will not even 

iscuss it among yourselves until such time as the Court gives 
you the’ case for a decision. If anyone should attempt to 
discuss the case with you, you would refuse to discuss it. 

If anyone persisted in trying to discuss the case with you, 
you would report the matter to the Court. 

All right, Mr. Caputy. 

(Mr. Caputy made the opening statement for 
the Government, Mr. Elmore made the opening 


statement for the defendant, and the following 


| 
proceedings were had: ) | 


THE COURT: All right, Mr. Caputy. 


MR. CAPUTY: Mr. Blue, please. 
Whereupon, 
JAMES ERNEST BLUE : 
called as a witness by the Government and, having been first 
duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 
BY MR. CAPUTY: 


Q Please keep your voice up so that His Honor and 
the members of the jury and the defendant Snith and his counse 
can hear you. : : 

Now, would you talk loud and clear and tell us 
your name? 

A My name is James Ernest Blue. 

Q And where do you live, Mr. Blue? 

A I live at 110% Buchanan Street. 

Q Now, directing your attention to, September of 1962, 

you in school in that month of September? 

That's right. 

What school were you going to? 

I was going to Roosevelt High School. 

Now, directing your attention specifically to 


September 13, 1962, were you at Roosevelt High School that day? 


A That's right. 
| And did there come a time that you left Roosevelt 
High School that afternoon? 
A That's right. 
Q About what time was it? 
4 About five after three. 
Q Now, where, if anywhere, did you go after you left 
Roosevelt High School? 
A Iwas walking home from school. 
Q And, now, as you were walking home from school, whic 
direction did you go? Where did you go? 
A Iwas walking towards -- I was walking from school 
home. 
QQ: Well, do sisi know where MacFarland Junior High 
School is? 
4 Yes, sir. 
Q Now, after you left Roosevelt High School on 
September 13, 1962, were you at MacFarland Junior High School? 
Yes, sir. 


And where is that at? 


And about how far is it, MacFarland High School 


A 
Q 
A That is on -- I think it's Iowa Avenue. 
Q 
R 


from Roosevelt High School? 


A It's sit right in back of Roosevelt. It's on the 


same piece of ground. 

Q Now, do you, today, know a person named Robert L. 
Barnes? Do you know someone by that name today? 

A Yes, sir. 

Q Had you known that person by that name, who you now 
know, prior to September 13, 1962? Did you know him before 
September 13? 

A No, sir. 


Q All right. Now, directing your attention to 


September 13, as you were walking home from school, did there 


come a time that you met this person whom you now know as 


| 
Robert L. Barnes? ae 


A Yes, sir. 

Q And ake toad it that you saw him? 

A Well, he approached me from the front when I was 
walking on MacFarland playground toward home. 

Q Now, will you tell the Court and jury what, if 
anything, took place when you saw this person whom you now 
know as Robert Barnes? What happened? 

A Well, he asked me did I know bia: stabs, I told 
him no I didn't know his sister, so he kept asking me that 
three or four times and I kept saying no I didn't know his 
sister. | 


Q Then what happened? 


A And then I think a couple of people approached me 
from the rear and yoked me. 

Q Well, will you tell the jury what happened when you 
say they yoked you; what took place after somebody approached 
from the rear, as you were talking to this person Barnes? 
Tell us what happened. 

A Well, they grabbed me. 

Q But what did they do, if anything, when you were 
grabbed? 

A Well, they started hitting all over my head and 
face and everywhere. 

Q Now, what happened? Tell us everything that 
haopened from that point on, from the time -- 

A Then Robert L. Barnes, he hit me in the stomach 
twice, I remember, and then they kept hitting me and I fell 
up against the fence, and one of the persons behind tried to 
hold me and then this person took off my shoes. 

Q Was anything said by anyone as you were being 
struck and just prior to the time that your shoes were taken 
from you? 

A Somebody says, "Get the shoes," only thing. 


Anything else? 


Q 
A That's all I heard. 
Q 


What was taken from you, if anything? 


A And a watch. 


Q All right. How much was the watch worth and what 
kind of watch was it? 

It was a Bulova worth $65. 

How about the shoes? How much were they worth? 

They cost $28.00. | 

When did you buy them? 

c bought then two weeks before this happened. 

And where did you buy them? | 

At Beckers. 

Now, you say somebody took the oe Do you know 
which one? Do you see that person here in the courtroom, the 
person that took the shoes? 

Yes, sie, 

Would you point him out? 

(The witness pointed toward defense counsel 
table.) : 

Which one? 

Right there (indicating). 

THE COURT: How is he dressed? 

THE WITNESS: Well, he have on a bine shirt. 

MR. CAPUTY: May the record show, if Your Honor 


please, that the witness has identified the defendant? 


THE COURT: The record will so show. 
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BY MR. CAPUTY: 

Q Now, after your shoes and watch were taken, what 
happened after that? 

A They ran away. 

Q How many? 

A Three. 

Q Now, at the time that this defendant Smith took you 
shoes, can you tell us, sir, whether he had a moustache or 
whether he did not have a moustache? 

A I think he had a moustache. 

Q And how about the trousers; how was he dressed? 
Do you recall? 

A They was canary yellow. 

Q When sons eine next time, if any, that you saw this 
person again, whom you identified here in the courtroom as 
the person that took your shoes? When did you see him again? 

A They had him on line-up over Robbery Squad room. 

MR. CAPUTY: May I have these shoes, if Your Honor 
please, marked as Government's Exhibit 1 for identification? 

THE COURT: They may be so marked. 

THE DEPUTY CLERK: Government's Exhibit No. 1 
marked for identification. 


(Pair of Shoes was marked Government's 
Exhibit No. 1 for identification.) 


BY MR. CAPUTY: 
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Q I show you, sir, what has been marked as Govern- 
ment's Exhibit 1 for identification. I ast: you to examine 
these shoes and tell us whether you can identity them. 

Yes, sir. | 

What are they; how do you identify them? 
Well, got my initials in it. | 

Your initials? 


Right. 


THE COURT: Well, now, he identifies them but he 


identifies them as what? 
BY MR. CAPUTY: 
Q What did you identify them -- that, your initials 
are in here, you say, what did you identity them as? You 
identified them as what? | 
A As ones, as the shoes. 
Q As what? 
As the shoes. 
As the shoes what? 
What do you mean? | 


THE COURT: Were you wearing those shoes on the 


THE WITNESS: That's right. 
BY MR. CAPUTY: 


And these are the shoes that were taken from you? 


A | 


Q 


That's right. 
All right. Where did you buy them? 
I bought them at Becker's Shoe Store. 


Now, you say that you viewed the line-up on the 


of September? 


A 
g 
4 
Q 
A 
Q 
A 
Q 


Q 


Right. 

About what time? 

Nine-thirty in the morning, I think. 
About how many people in the line-up? 
Five, I think. 

Did you identify anybody in the line-up? 
Yes, sir. 


And whom, if anyone, did you identify in the line- 


Two people. 


And in what position was the defendant Smith? Was 


the defendant Smith in that line-up? 


A 


Q 
A 


I think so. 
And what number was he in the line-up? 
I think he was number three. 


THE COURT: Number three from which end? 


’ BY MR. CAPUTY: 


How many people in the line-up? 


Five. 
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THE COURT: Well, when you say number three, do 


you mean three from the left end or three from the right end? 


| 
THE WITNESS: Three from the left end. 


THE COURT: Three from the left end. 
THE DEPUTY CLERK: Government Exhibit No. 2 marked 


for identification. 


(Photograph was marked Government's 
Exhibit No. 2 for identification.) 
BY MR. CAPUTY: | 


Q I show you, sir, what has been marked as Government 's 
Exhibit 2 for identification. I ask you to examine it and. 


tell us whether you can identify anybody in that line-up; 


can you? 


A Yes. 


Q And whom do you identify; what number in that line- 


Well, number one, I think is Barnes. 
And how about anybody else? ! 
And the one in the middie is smith, I think. 
Q This defendant? | 
A ‘That's right. | 
Q What do you mean, you think? Is number three this 


defendant here in the courtroom? 


A Yes. 


Q All right. Now, this that you have testified to 


took place here in the District of Columbia? 
A That's right. 
MR. CAPUTY: I have nothing further, Your Honor. 
CROSS-EXAMINATION 
BY MR. ELMORE: 
Q | Mr. Blue, you were a student at Roosevelt on the 
Gay that you testified about, weren't you? 
A Yes, sir. 
Q What time did you leave the school that day on 
the 13th of September? 
About two minutes after three. 
About two after three? 


Right. 


Are you there now, incidentally, at Roosevelt? 


No, sir, I am not. 

Are you @ student anywhere in Washington? 
No, sir. 

You left school since then? 

Right. 


You came out of school with some other students, 


No. 
Came out alt by yourself? 


Right. 
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Q Were you the first student to leave the school 
building, as far as you know? 

A I guess so, I don't know. You see, that building 
has four or five entrances. I don't know if I was the first 
one come out of that entrance. I only know I was the first 
one. I came out. 

Q Now, at the time that you saw this man, called 
Barnes, was there anybody else around there? 

A Well, somebody was on the playground. I don't know. 
They were a little far away from this. | 

Q This Roosevelt High School is situated closely to 
a junior high school, isn't it? 

A That's right. 

Q What's ea name of the junior high school? 

A MacFarland. : 


Q So they are really in the same block, aren't they? 
A - Right. | 
Q And their playground or school grounds join one 


another; right? 


A Right. | 
| 


Q And both schools get out about the same time in the 
evening? 
That's right. 


Three o'clock? 


A Yep. 

Q What time, did you say, again, that this man Barnes 
and these other peopie came up to you and gave you all this 
trouble? 

A About five after three. 

Q Would you say that there were other students from 
junior high school as well as the high school, around you at 
that time? 

A I didn't understand your question. 

Q: All right, I will put it this way: You were the 
only senior high school student or junior high school student 
out of school at the time Barnes and the other two came up 
to you? 

A I don't think 80. 

& Were there other students around you at this point? 

A Well, I told you once, they wasn't no one around me. 
They was far away. They wasn't close by where this was 
happening at. 

Q You have never known Barnes before this day? 

No. 


Do you remember what he looks like? 


What -- would you mind describing him to me? 


A 
Q 
A Yes, sir. 
Q 
A 


Short, dark-skinned boy is all I know. 


Q How old would you say he would be? 

A I don't know. | 

Q And he came up to you and asked you whether or not 
you knew his sister; am I right in saying that? 

A That's right. | 


Q Come up to you by himself or did he have anybody at 


his side when you first saw him? | 
A No one. 
Q He was by himself. Have anything in his hand, 
anything of that sort? 
A No, sir, I don't think so. 
Do you remember how he was dressed? 
No. | 
And tea; would you tell me what happened after you 
told Mr. Barnes that you did not know his arene 
A Well, I said before, two people approaches me from 
behind, I guess it was two, and they grebdea me, hit me, 
knocked me on the fence on the ground, took my shoes, watch. 
Q@ Could there nave been three coming from behind? 
Could have been three coming trom behind? 


See 


You say -=- I think you told me you guess it was two 


You guessed it was two or do you kmow it was two? 


A 
Q 
A I said two from behind. 
Q 
A 


| 4 
Well, there may have been two. There may have been 


I don't know. 

Might have been one or two? 

There may have been. 

No more than two? 

Right. 

How many people did you see run away? 
I seen three people run away. 


And they got you on the ground, didn't they? 


p © » © PP O FF O 


That's right. 
Q How good a lock did you have at this man sitting 
mext tome, if he was one of those people? 
A Well, I think he was taking the shoes off and I got 
ee 
a blur of his face. That's the only thing I remember. 
I beg your pardon? 
He was taking the shoes off and I got a blur at 
—— 
his face. 
er 
A what? 
A glance at his face. 
A glance at his face? 
Uh-huh. 
You once described this, didn't you, Mr. Blue, as 


@ situation where a group of people were hovering over you 


and there was sort of a hole between them that you could see 


through to the sky? 


A That's right. 


MR. CAPUTY: May we have the time and the place when 


that was described, Your Honor? 

THE COURT: Mr. Caputy wasn't in this last time. 
Maybe you have the advantage of him. Are you talking about 
the previous trial? 

MR. ELMORE: Yes, Your Honor. 

MR. CAPUTY: I wasn't in that trial. 


THE COURT: All right. 


BY MR. ELMORE: | 


So there was a sort of a hole in the sky? 
That's right. 
And you think that you saw this man's face through 
that opening? 
A Right. 
Q Could you see the other man's face, if there wares 
two of them besides Barnes? | 
A No. 
Did you hear the other man talk? 
No, I didn't hear nobody talk. | 
Who said, "Get the shoes"? 
I don't know. 
Was it Barnes? 


I said I didn't know. 
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Q Now, you have told us, I believe, that you went 
Gown to the Police Station and identified this defendant, 
didn't you? 

Police Station? 

Where did you identify this man in the line-up? 

Robbery Squad room. 

Wherebouts, do you remember? 

Maybe -- Headquarters, Police Headquarters. 

This was about nine o'clock in the morning on the 
19th, would you say? 

A That's right. 

THE COURT: Actually, he said the. 18th, did he not4 


MR. CAPUTY: That's what he said, Your Honor. 


WR. ELMORE: I don't know, Your Honor. I am sorry 


if I have misunderstood him. 
THE COURT: I believe he said the 18th. 
BY MR. ELMORE: 
Qi In any event, Mr. Blue, did you see him before 
that line-up that you speak of? 
A No. 
Q There were five people, were there not, in that 
line-up; am I right? 
A Right. 


Q Barnes was in the line-up? 


A Yep. 
Q Do you remember whether the other three, besides 


Barnes and Smith, looked -- what they looked like? 
| 

| 

Q Any of them look kind of like Smith? 


A No. 


A No. 

Q Were there any police there at the time you identi- 
fied this defendant? | 

A Detectives, not the police, no enlaces: 

Q Do you recall what went on at the time that they 
brought you into the line-up room? | 

A Yes, I recall when I went in the line-up room. 

Q Yes. Was there any conversation between the police 
and prisoners, ord tegee sort of thing? | 

A I don't know. 

Q You don't remember? 

A Uh-uh. | 

Q You didn't hear any conversation or the police tell 
anybody to move around, or this, that and the other? 

A Oh, yes, he said, "turn, face right, right, left, 
back" and all like that, things, I don't ioe: 

| 


Q Did they shift any of them around in the line-up? 


| 
A Yes, he shifted them around a little bit. 


THE COURT: Let's see if you understand this: What 


@o you mean by, they shifted them around? 
THE WITNESS: Well, he told them to turn back, 
face the wall, face back, face right, face left. 
THE COURT: That is what you mean by shifting? 
THE WITNESS: That’s right. 
BY MR. ELMORE: 
Did any of them move from one place to another? 


A No. 


Q In the line-up; they all stand at the same spot 


except when they turned around? 

A Right. 

Qi 4nd did the police, when you were there, address 
any of these people in the line-up except to tell them to 
turn right, left, men back? 

A I didn't get that question. 

Q) Did the police that were in the line-up room talk 
to any|of these people in the line-up except to tell them to 
turn around in various positions? 

THE COURT: That you heard. 
BY MR. ELMORE: 
That you heard? 
A Well, I don't remember. 
Q) Do you remember what -- you don't remember, I think 


you told me, what clothes Barnes was wearing at the time of 


the robbery? 

A No. | 

Q Do you remember what clothes this man was wearing? 

A Only thing I remember is slacks he was wearing; 
canary yellow slacks is all I remember. 

Q Do you remember what color shirt he had? 

A No. | 

Q Did you notice whether or not dae were any ball 
games and that sort of thing going on at the playground near 
the school at that time, Mr. Blue? 

A I don't recall. 


| 
Eave you ever recovered your watch? 


Do you know who took your watch? 


Q 
A No, sir. 
Q 
A 


No. 
Q Did you hear anybody talk about the watch while 
they were robbing you? 
A No. 
Q The only conversation you heard, when they had you 
down, was about the shoes; am I right? 
Right. ! 


And you are not sure who said that? 
No. 
| 
MR. ELMORE: I have nothing further, Your Honor. 


COURT: Mr. Caputy. 
I have nothing. 
You may step down. 
(Witness left the stand.) 
We will take our recess at this time. 
was a short recess.) 
All right, Mr. Caputy. 


Mr. Mahoney. 


MICHAEL MAHONEY 
was called as a witness by the Government and, having been 7 
irst duly sworn, was examined and testified as follows: © 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
Will you teli us your name? 
Michael Mahoney. 


And where do you live? 


1115 Lamont Street, Northwest. 


Do you go to school? 

Yes, I do. 

What school? 

Beil Vocational High School. 
What grade are you in? 


Eleventh. 


Do you know a Raymond L. Smith? 
Yes, sir. 
Do you see him here in the courtroom? 


Yes, sir. 
Would you point him out, please? How is he 


Blue shirt. 
MR. CAPUTY: May the record so show, if Your Honor 


please, that he has identified the defendant Smith? 


THE COURT: The record will so indicate. 
| 
BY MR. CAPUTY: 


Q Now, directing your attention to September of 1962, 


did you have an occasion to see the defendant Smith, whom you 


have just identified here in the courtroom? 
A Yes, sir. 
Q Do you recall what day of the week it was when 


you saw him? - 

| 

| 

Q Do you remember about what the date was in Septembe 


A Saturday. 


when you saw him? 
‘A About 13th or -- something like that. 
Around that time? 


Yes, sir. 


But it was on a Saturday? 


Yes, sir. 
And rs was it -- was he when you saw him? 
Oa l2th Street between U and T. 
About what time of day? 
About 2:30. 
g Now, at the time that you saw him,did you have any 
conversation with the defendant Smith? 
A Yes. 
What did you talk about? 


First we talked about old times. 


A 
Q Well, did there come a time after you talked about 


old times that you exchanged something? Did, you exchange 
something? 

Yes, sir. 

What did you exchange? 

A pair of shoes and my tennis shoes. 

You had tennis shoes? 

Yes, sir. 

And were they old tennis shoes or new tennis shoes? 

New. 

When did you buy them? 

I bought them that Wednesday. 

All right. And you exchanged your tennis shoes, 


did you say, with Smith? 


A Yes, sir. 

Q What did you get from Smith tn-return for the 
tennis shoes? . | 

A His shoes, because I asked him because I went to a 


dance. | 


Q At the time that you got the shoes, can you tell 
us whether Smith was carrying them or whether he was wearing 
| 
the shoes? 


A He was wearing them. ! 

Were you wearing your tennis shoes? 

Yes, sir. ! 

I show you what has been marked as Government's 
Exhibit 1 for sear ae I ask you to examine these 
shoes and tell us whether you can ee then? 


Yes, sir. 


A 1 
Q And how do you identify those shoes? 
A 


eo | 
On the 10th I put my initials. | 


Q You identify them as what? What do you identify 


them as? 
Tne shoes that I had. 
Where did you get them from? 
From Mr. Smith. 
And when did you get them from Mr. Smith? 
That Saturday. gr 
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Q, Now, did the defendant Smith tell you where he got 
the shoes? 

A Told me he bought them. 

Q Did he tell you where he bought them? 

A Becker Shoe Store. 

Q And what did you do with these shoes after you got 
them from Smith? 

A I put them on. 

Q Did there come a time then that they were turned 
over to anybody? 

A No. 


Did the police come after them where you live? 


Q 
A Yes. 
Q All right. 

THE COURT: I think it might be well to understand 


and take notice of the fact that September the 13th, 1962 
was on a Thursday. 

WR. CAPUTY: Thank you, Your Honor. 

BY MR. CAPUTY: 

And you saw him on a Saturday? 

Yes, sir. 

Which would be September the 15th? 

Yes. 


This, that you have testified here, took place 


in Washington? 


Q 


Sir? 
| 
What you have testified to happened in Washington? 


Yes, sir. 

MR. CAPUTY: That is all. 
CROSS-EXAMINATION 

BY MR. ELMORE: 


Michael, you have known Raymond Smith for some time 


haven't you? 


A 
Q 
A 


Q 


Yes, sir. 
How did you come to know him? 
He used to, you know, date my sister a lot. 


I see. Did you see him around your house at all 


during that time? 


A 
Q 
A 


Q 


Yes, sir. 
Are you good friends? | 
Uhehuh. Yes, sir, we was, you know, good friends. 


You say that Raymond Smith told you that he had 


purchased these shoes when he gave them to you, am I right? 


A 


Q 


Did you ask Raymond where he got. these shoes when 


I didn't understand. 


he gave them to you? 


A 
Q 


Yes, sir. 
And what did he tell you? 


Becker's shoe store, Becker's, 

Did you believe at that point -- 
MR. CAPUTY: I object, Your Honor. 
THE COURT: Sustain the objection. 
MR. ELMORE: All right, Your Honor. 
BY MR. ELMORE: 


How long have you known Raymond? 


Q 
A For about a year. 
g 


What sort of a fellow is he? 

A Well, he -- well, as I would say, he was all right, 
you know, in my book. I mean, he never did nothing against 
me, anything like that. I really liked him. He was a good 
friend of mine. 

MR. ELMORE: I have nothing further, Your Honor. 
THE COURT: Anything else? 
MR. CAPUTY: May I ask one more question that I 
omitted, if Your Honor please? 
THE COURT: Well, we will see what it is. 
REDIRECT EXAMINATION 
BY MR. CAPUTY: . 

Q Do you know the complaining witness in this oats, 
James E. Blue? 

A Not before I come in. 


Q Yes, before September? 


| 
I didn't. 
CAPUTY: All right. That"is all. 
COURT: Any other questions? | 


ELMORE; No, Your Honor. 
! 
! 
(Witness left the stand.) 


COURT: You may step down. 


MR. CAPUTY: Detective Edward White. 
Whereupon, | 
EDWARD J. WHITE | 
called as a witness by the Government and, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: i 
Q Will wins state your name and assignment? 
A Detective Edward J. White, attached to No. 10 


Precinct. 


Q What was your assignment, sir, on September 18, 196 


A Same assignment, sir. . | 
Q And was that your assignment, also, other days of 
September 1962? ! 
A Yes, sir. | 
Q I show you, sir, what has been marked as Government! 
Exhibit 1 for identification, a pair of shoes. I ask you to 
examine them and tell us whether you‘can identify them. 


Yes, sir. 

And how do you identify them, sir? 

I have my initials cut in the base here, E.J.W. 
And when was it that you first saw Government's 
for identification, the pair of shoes which you 
identified? 

Approximately one p.m., on September 18, 1962. 
And where were they at the time that you saw them? 
At 1115 Lamont Street, Northwest. 

Ana what's that -- at that address? 

The home of Michael Mahoney. 

Did you recover them there? 

Yes, sir. 

Were they turned over to you by anyone? 

Yes, sir. 


By whom? 


Q 
A} 
Q 
A 
Q) 
A 
Q 
A 
Q 
AL 


By Michael Mahoney's mother. 

Q And where has Government's Exhibit 1 for identifi- 
cation been from that time till today? 

4&;\ In the custody of the Police Property Clerk. 

Q, And are they in substantially the same condition 
now that they were then? 

A Yes, sir. 

Q Do you today, sir, know a person named Raymond L. 


Smith? | 


Yes, sir. 
Do you see him here in the courtroom? 
He is seated alongside of his counsel. 
How is he dressed? | 
In a blue denim or blue -- blue Gungaree and shirt. 
MR. CAPUTY: May the record show, if Your Honor 
please, that the witness has identified defendant Smith? 
THE COURT: The record will so show. 
BY MR. CAPUTY: | 
Q Now, directing your attention here to September 18, 
1962, did you have an occasion at the Robbery Squad to see 
the defendant Smith? ° 


A Yes, sir. | 


Q And on that occasion, can you teil us whether you 
know a@ person named -- knew at that time Robert L. Barnes? 

A Yes, sir. | 

Q And at the occasion that you sir i defendant Smith 
on September 18, 1962, at. the Robbery Squad, aid you have an 
occasion to see the person named Barnes, Robert L. Barnes? 

A Yes, sir. 

Q Now, can you tell us, sir, whether you eonductet’a 
line-up at the Robbery Squad on September 18th, 1962? 

A I did, sir. 

@ And how many people in the line-up? 


Yes, sir. 

Do you see him here in the courtroom? 

He is seated alongside of his counsel. 

How is he dressed? 

In a blue denim or blue <-=- blue dungaree and shirt. 

MR. CAPUTY: May the record show, if Your Honor 
Please, that the witness has identified defendant Smith? 

THE COURT: The record will so show. 

BY MR. CAPUTY: 

Q Now, directing your attention here to September 18, 
1962, did you have an occasion at the Robbery Squad to ioe 
the defendant Smith? 

A Yes, sir. 

ro} And on that occasion, can you tell us whether you 
know @ person named -- knew at that time Robert L. Barnes? 

4 Yes, sir. 

Q And at the occasion that you saw the defendant Smith 
on September 18, 1962, at- the Robbery Squad, did you have an 
occasion to see the person named Barnes, Robert L. Barnes? 

A Yes, sir. 

Q Now, can you tell us, sir, whether you conducted é 
line-up at the Robbery Squad on September 18th, 1962? 


A I did, sir. 


Q And how many people in the line-up? 
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A Five persons. 
Q Can you tell us, sir, whether Mr Blue, James i. 
Blue, viewed that line-up? 
Yes, sir, he did. 
And about what time was that line-up? 
Approximately 9:30 a.m. i 
Q I show you, sir, what has been marked as Government 
Exhibit 2 for identification, a picture of a group of people. 
Can you examine it and tell us what it is? : 
A Yes, sir. It's Mr. Barnes -- ; 
Q No, what is that? - | 
A This is a picture taken in the office of the Robbe 
Squad at my instructions. | 
Q Is that a line-up picture? 
A Yes, sir. | 
Q All right. Now, was any Adentification made by 
Mr. Blue of anyone in Government's Exhibit 2 for identificatadn 
anyone in that line-up? | 
Yes, sir. 
And whom, if anyone, did he identity? 
He identified Mr. Smith and Mr. Barnes. 2 
Now, starting from left to right, what number is 
the defendant Smith in that picture there? | 


A Mr. Smith is in the center. 


That would be number three? 

Yes, sir. 

And where is Mr. Barnes? 

To the left, number one, left to right. 

Did the complaining witness, Blue, identify the 
defendant, the person, the other person named in the indict- 
ment, Barnes? 
| A Yes, sir. 

Q Now, can you tell us, sir, whether that identifi- 
cation took any time or whether it was done quickly by the 
;complaining witness? 


A Slow and deliberate; he took his time there. He . 


Tell us how he identified him; what, if anything, 
Gia he do when he identified him? 
; A In both the defendants -- 
Q Q this defendant. 
A his defendant? Said that one in the center right 
there was the one that struck him. 
Struck him? 


Yes, sir. 


Yes, sir. 


Q 
A 
Q You mean Smith is the one that 
A 
Q 


Is that what he said? 


A Yes, sir. 
Q Was there any identification made of anyone in that 


line-up as having taken the shoes? 
Q Whom did he identify as having taken the shoes? 
| 


A Yes, sir. 
A This time he said that one man struck him. ‘hen he 
defendant here. 


Which defendant? 


A This defendant Smith. 


~ struck again. Then his shoes were being taken by this 


Q Did he identify Smith in the ieee as the person 
that took his shoes? ao 
A Yes, sir. : 

MR. CAPUTY: I have no further questions, Your Hone 

THE COURT: Let me see that picture @ minute, 
Officer. : 

(The witness handed the photograph to the 

Court. ) | 

THE COURT: How was Smith dressed on the occasion 
of this line-up? | 

' THE WITNESS: He -- 
THE COURT: Do you recall the color of the coat? 
THE WITNESS: Seemed to me he had on one of these 


raincoats, one of these fabric raincoats, tan or off-colored 


white. 


THE COURT: Was it a white coat or -- 

THE WITNESS: <= or off-colored white raincoat. 

THE COURT: What about his trousers, if you remember} 

THE WITNESS: No, he had the raincoat on most of 
the time. He didn't take it off, to my recollection. Seemed 
to be a yellow pair of pants or trousers or -- 

THE COURT: Are you sure of that? 

THE WITNESS: No, sir, seemed to be but I do believe 
it was almost the same color as the trousers -- the coat he 
has on. 

THE COURT: All right. Mr. Elmore. 

MR. ELMORE: Thank you, Your Honor. . 

CROSS-EXAMINATION 

BY MR. ELMORE: 

Q | Detective White, you told us, I believe, that this 
man Blue! slowly and deliberately identified both Barnes and 
Smith; am I correct? 

A Yes, sir. 

THE COURT: Wait a minute, gentlemen. I want to 
talk to you at the bench. You can stay there, Officer. 
Something that just occurred to me. 


(AT THE BENCH: ) 


THE COURT: Will this be your last witness? 


MR. CAPUTY: Yes, Your Honor. 


THE COURT: When will you put Barnes on? 

MR. ELMORE: Number two -- I can| make him the first 
witness. : 

THE COURT: No. What I wanted to do, I am going 
to have some counsel consult with Barnes and advise him as 
to his rights before you put him on the stand. 

MR. CAPUTY: He pleaded guilty. 

MR. ELMORE: He's been sentenced, 


THE COURT: I know he has been sentenced, but I 
don't know whether he may get in trouble with some other 
crime. He may get himself in a spot, and if he gets on the 
stand and testifies that this man wasn't wag him and Mr. 
Caputy asks him who was with him and he doesn't say, he is 
going to jail for contempt. I mean, he is putting himself in 
@ right difficult spot, so I want to have counsel consult 
with him before you put him on the stand. | 

I tell you what we will do, I will have someone 
from Mr. Murray's office here at 12:30 ready to consult with 
both you and Barnes. . 

MR. ELMORE: All right, sir, 

THE COURT: And put him on after. lunch. 

MR. ELMORE: Okay. | 

(IN OPEN COURT: ) 


THE COURT: Excuse me, Mr. Elmore, go ahead. 
| 


MR. ELMORE: Thank you, Your Honor. 
BY MR. ELMORE: : 

Q. During the identification by the complaining witness 
of the defendant Raymond Smith, Detective White, I believe 
you told us that Blue identified him as the man who struck 
him; am I correct? 

You mean Smith here? 

Yes. 

Smith, he said was one of the ones that struck him. 
I have nothing further, Your Honor. 
You may step down. 

(Witness left the stand.) 

I take it you have nothing else? 
Nothing else, Your Honor. 


Any reason why the witness should not 
I would like to have him in attendance, 


All right. 


At this time, if Your Honor please, 


I woulé like to offer Government's Exhibits 1 and 2, the © 
photograph of the line-up, into evidence as Government's 


Exhibits 1 and 2. 
THE COURT: Any objection? - 


No objection, Your Honor. 
One and two will be admitted without 
objection. 


(Government's Exhibits Nos. 1 and 2 
were received in evidence. ) 


The Government rests, Your Honor. 
All right, the Government has rested, 
Mr. Elmore. | 
MR. May we approach the bench, Your Honor? 
THE COURT: You may. | 
(AT THE BENCH: ) 

MR. ELMORE: At this time, if the Court please, the 
defendant moves for a judgment of acquittal Vased upon the 
inadequate evidence. offered thus far by the United States. 

THE COURT: Well, I think you have got more than 
adequate evidence here, particularly with possession of 
recently stolen property. I will overrule your motion. 

MR. ELMORE: All right, Your Honer. 

(IN OPEN COURT: ) 
Whereupon, 
RAYMOND L. E. SMITH 


the defendant herein, was called as a witness in his own 


| 
behalf and, having been first duly sworn, was examined and 


testified as follows: 
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Q How about Saturday the 15th, did you see him in 
the morning of the 15th? 

I don't know. 

You don't remember that? 

No, sir. 

MR. CAPUTY: Thank you. 

MR. ELMORE: I have nothing further, Your Honor. 

THE COURT: You may step down. 

(Witness left the stand.) 

THE COURT: Is there any reason why this witness 

be excused? 

MR. ELMORE: No objection, Your Honor. 

THE COURT: You may be excused. 

MR. ELMORE: That will conclude the defendant's 
presentation, Your Honor. 

THE COURT: All right, the defendant rests. 

WR. CAPUTY: Government rests, Your senor: 

THE COURT: All right. We will take our recess at 
this time and counsel come back in chambers. We will go 
over prayers and instructions. 

Take the jury back to the jury: room. 

(The jury was taken back to the jury room. ) 


THE COURT: If you wish to make any motions, we will 


attend to those before we go back to chambers. Wait, keep the 


defendant here. 


Do you wish to make a motion for the record, Mr. 


MR. ELMORE: At this time, Your Honor, the defendan 
moves for a directed verdict of acquittal based upon the 
testimony adduced by the defendant as to his not being at the 
place which the indictment specifies as the situs of the 
commission of the crime at the time and on the date as cited 
in the indictment. | 

The defendant believes, for the purpose of this 
motion, that his evidence as opposed to that of the prosecu- 


tion <- 
& 


THE — Well, now, you know | ‘that the test -- 

MR. ELMORE: -- on the record. : 

THE COURT: <= is to take the ae and interpret 
it most favorably to the prosecution. ! 

MR. ELMORE: Yes, Your Honor, but despite the test 
as the Court points out, for the purpose of this motion the 
defendant states that the prosecution has pot shown a prima 
facie case at this point and on the basis of this the 
defendant moves the Court for a judgment of acquittal. 

THE COURT: I deny the motion. — 


Now, you gentlemen want to come back in chambers 


and we will discuss instructions. 


(Thereupon, the mid-morning recess was 
taken.) 

THE COURT: All right, Mr. Caputy. 

(Counsel for the Government and counsel for 
the defendant made their closing arguments to the 
jury and the Court charged the jury as follows: ) 

JURY_CHARGE 

THE COURT: Ladies and gentlemen of the jury, this 
case has now reached the stage where it becomes my duty to 
charge you on the law of the case, which charge you are re- 
quired to follow in exercising your duty to pass on the facts 
of the case. Before going into the principles of law which 
must guide you in your deliberations, I will discuss briefly 
the participants in the trial and the function which each of 
us has in this case. 

Let us first consider counsel for the Government 
and counsel for the defendant. You first met them in their 
opening statements. Government's attorney made an opening 
statement as to what the Government expected to prove. 
Defense counsel made an opening statement as to what the 
defendant expected to prove. These statements as to what 
counsel for the Government and counsel for the defendant 
expected to prove, do not constitute evidence in the case. 


At the close of the case, counsel for the Government 
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and counsel for the defendant made what sa refer to as 
summations to the jury. They, of course, 414 not undertake 
to discuss all of the evidence in the case, but they did 
discuss the evidence that constituted ‘iets recollection of 
that part of the evidence which they thought you should give 
special consideration to. If your recollection of the 
evidence disagrees with their recollection, your recollection 
is controlling, as you are the sole judges of the issues of 
fact. ! 

As to the function of the Court, it is my duty to 
conduct the trial of the case in an orderly and efficient 
manner and to rule upon questions of law that arise during 
the course of the trial and, finally, to charge you with 
respect to the lew nates will control you in the determination 
of the issues of fact which you have to decide. 

You are not to draw any inference nor are you to be 
influenced with respect to the guilt or innocence of the 
defendant by any ruling of this Court during the course of the 
trial. There is nothing that the Court has said during the 
course of the trial or that will be said during this charge, 
which should carry with it any suggestion as to how this Court 
feels this case should be decided, because you are the sole 


judges of the issues of fact in this case and for me to sugges 


| 
how you should decide the case would constitute a wholly 
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unwarranted assumption of your prerogatives and duties in 
the case. 

Now, as I have said, you are the sole judges of the 
issues of fact, which you must decide in this case. You must 
base your judgment upon the evidence which you have heard 
from the witness stand, the exhibits which have been received 
in evidence, and the inferences which are reasonably deducible 
from that evidence. That is, the testimony and the exhibits. 

Your determination of the guilt or innocence of 
the defendant must be reached solely on the basis of the 
relevant evidence adduced at this trial without any feeling 
or emotion, bias or prejudice, without any anger on the one 
hand and without any sympathy on the other. 

Now, this Gefendant has been indicted, charged with 
the crime of robbery. A little later on I will read the . 
indictment to you but I wish to say and emphasize at this 
point that the fact of his indictment raises no inference 
of guilt. The indictment is the method whereby the defendant 
is brought to trial and by which he is informed of the 
charges made against him. It is not evidence in the case. 

Every defendant in a criminal case is presumed to 


be innocent and this presumption of innocence attaches to a 


defendant throughout the trial. The burden is on the Govern- 


ment to prove the defendant guilty beyond a reasonable doubt 
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and if the Government fails to sustain this burden, then 
you must find the defendant not guilty. | You may well ask 
what is meant by the phrase "a reasonable doubt." It does 


not mean any doubt whatscever. Proof beyond a reasonable 


| 
doubt is proof to a moral certainty and not necessarily proof 


to a mathematical certainty. 

A reasonable doubt is one which is reasonable in 
view of all the evidence. Therefore, if after impartial 
comparison and consideration of all the evidence you can 
candidly say that you are not satisfied with the guilt of 
the defendant, then you have a reasonable doubt; but if after 
such impartial comparison and consideration of all the 
evidence, and giving due consideration to the presumption of 
innocence which attaches to the defendant, you can truthfully 
say that you have an abiding conviction of the defendant's 
guilt, such as you would be willing to act upon in the more 
weighty and important matters relating to your personal affai 
then you have no reasonable doubt. 

In determining whether the Government has establis 
the charge against the defendant beyond a reasonable doubt, 
you will consider and weigh the testimony of all the witnesses 
who have testified before you and all the circumstances 
concerning which testimony has been introduced. You are the 


sole judges of the credibility of witnesses. In other words, 
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you and you alone are to determine whether to believe any 
witness and the extent to which any witness should be credited 

In case there is a conflict in the testimony, as 
there is here, it is your function to resolve the conflict 
and to determine where the truth lies. In reaching a con- 
clusion as tc the credibility of any witness and in weighing 
the testimony of any witness, you may consider any matter 
which may have a bearing on the subject. 

For instance, you may consider the demeanor and the 
behavior of the witness on the witness stand, the witness! 
manner of testifying, whether the witness impressed you as a 
truth-telling individual, whether the witness impressed you as 
having an accurete memory and recollection,whether the witness 
has any motive for not telling the truth, whether the witness 
had full opportunity to observe the matters concerning which 
the witness has testified, and whether the witness has any 
interest in the outcome of this case. 

If you find that any witness wilfully testified 
falsely as to any material fact concerning which the witness 
could not reasonably have been mistaken, you are then at 
liberty, if you deem it wise to do so, to Gisregard the entire 
testimony of such witness or any part of the testimony of such 
witness. 


You are instructed that since there has been no 
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evidence offered by either the Government or the defendant 
Smith as to the conviction for the commission of any crime 
of the witnesses James Long and Randolph Dawson, who appeared 
as witnesses for the defendant, you are to draw no conclusions 
or inferences detrimental to the character of said witnesses 
merely because you observed them being escorted from the cell 
block by the United States Marshals in attendance in this 
courtroom, and you are further instructed that you are to draw 
no such adverse conclusions or inferences as to such witnesses 
because of any testimony by them concerning their past or 
present incarceration in the D. C. Jail. 

Now, in this case the defendant 1s indicted 
charged with one count of robbery, in the following terms: 

That on oe about September 13, 1962, within the 
District of Columbia, Raymond L. E. Smith and Robert L. 
Barnes -- who is not before you in this case -- by force and 
violence, and against resistance and by sudden and stealthy 
seizure and snatching and by putting in fear, stole and took 
from the person and from the immediate actual possession of 
James E. Blue, property of James E. Blue of the value of about 
$92.00, consisting of one pair of shoes of the value of $27.00 
and one watch of the value of $65.00. | 

Now, what is robbery? Robbery 1s defined very 


simply in the District of Columbia Code, and because the 


@ ® Es 
definition is simple, I shall read to you from the statute: 
"Whoever, by force or violence, whether 

against resistance or by sudden or stealthy 
seizure and snatching or by putting in fear, 
shall take from the person or immediate actual 


possession of another, anything of value, is 


guilty of robbery.” 


In other words, for you to find the defendant guilty 
of robbery, you must find that the Government has proved 
beyond a reasonable doubt the following: 

I. That the defendant took something of value 
from the complainant. ‘ 

II. That he took it unlawfully and with the intent 
to convert it to his own purpose. 

III. That he took it from the complainant's 
person or immediate actual possession, and; 

Iv.- That he took it by force or violence, against 
resistance or by sudden or stealthy seizure or snatching or 
by putting the complainant in fear. 

As to the first element, that the defendant took 
something of value, the value of the thing taken is of no 
consequence providing it has some value. 

As to the second element, that he took the property 
unlawfully and with intent to convert it to his own purpose, 
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intent ordinarily cannot be proved directly because there is 
no way of fathoming and scrutinizing the operation of the 
human mind. But intent may be deduced from circumstances, 
from things done and from things said; and 2 person is pre- 
sumed to intend the natural and probable consequences of his 


act. 


| 
As to the third element, that he took it from the 


complainant's person or immediate actual possession, immediate 
actual possession means that the thing aioe may be on the 
person or within the reach of the person, so long as it is 
considered to be in such possession that if the complainant 
knew his property was being taken, such knowledge would 

likely result in physical violence or a struggle for possessio 
of the property. 

As to the fourth element, that the Gefendant took 
the property by force or violence, against resistance or by 
putting the complainant in fear, you have heara the evidence 
with regard to that point. 

Now, the law provides under D, C, Code, Title 22, 
Section 105, that any person advising, ineiting or conniving 
in an offense or aiding or abetting the principal offender, 
shall be charged as @ principal. That is, he is as guilty of 
the offense as though he, himself, had committed it. If 


| 
several persons act together jointly or in concert, each 


performing a part thet results in the commission of an 
offense, all are equally guilty of the offense. 

Now, you are instructed if you find the defendant 
.had in his possession, actual or constructive, property 
recently stolen from the person of the complainant in this 
case, the shoes in question, and such possession has not been 
explained to — satisfaction, then you may infer therefrom 
the guilt of the defendant to the charge. 

You are not required to infer from the defendant's 
possession of the property or the shoes in question, his guilt 
of the charge but you may so infer unless the defense has 
explained to your satisfaction defendant's possession of the 
shoes at the time in question. 

Of course, if the explanation of the defense of his 
possession of the shoes, of the defendant's possession of the 
shoes, satisfies you then, of course, you will not infer guilt 


from such possession. 


Now, there has been testimony to the effect that 


the defendant was not present at the time and place when this 
offense was committed. The defense of alibi is a legitimate 
legal and proper defense. The evidence adduced in support of 
this defense, like all the other evidence in the case, should 
be given such weight and such consideration as you may think 
it entitled to ecbee @ll the facts and circumstances of the 


case. 
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If after a full and fair consideration of all the 
facts and circumstances in evidence, you find that the 
Government has failed to prove beyond a reasonable doubt 
that the defendant was present at the time and place of the 
commission of the offense charged in the inetocment; then one 
of the essential elements of the offense is lacking and it 
would be your duty to find the defendant abt guilty. 

The accused is not required to prove alibi beyond 
@ reasonable doubt. The burden is on the Government, as I 
have instructed you, to prove that he was at the place at the 


time when the crime was committed. 


Now, do counsel have any suggestions or requests 


before I close? | 

MR. CAPUTY: Nothing, Your Honor. 

MR. ELMORE: Nothing from the defendant, Your Honor. 

THE COURT: All right. You are directed that your 
verdict must be the considered judgment of each juror. In 
order to return a verdict, it is necessary that each juror 
agree thereto. Your verdict must be unanimous. 

It is your duty as jurors to consult with one 
another and to deliberate with a view to reaching an agreement 
4f you can do so without violence to individual judgment. 
Each of you must decide the case for yourself but do so only 


after a consideration of the evidence with your fellow jurors. 
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In the course of your deliberations do not hesitate 
to change an opinion when convinced it is erroneous, but do 
not surrender your honest convictions as to the weight or 
effect of evidence solely because of the opinion of other 
jurors or for the mere purpose of returning a verdict. 

Now, in this case there are two possible verdicts 
which you may return: One, guilty as charged, or, two, not 
guilty, one of those two. 

Now, when you ladies and gentlemen retire to the 
jury room, you will first select a foreman or a forewoman to 
preside over your deliberations and to return your verdict. 

What I shall do, in view of the fact that it is 
about 12 minutes after 12, when you get to the jury room, if © 
you will first elect your foreman or forewoman, I will then 
have the Marshal take you to luncheon and after luncheon 
you can begin your deliberations. 

At this time the Court would like to express its 
deep appreciation to the two alternate jurors for their 
service in the case. You may now be excused. 

Do either of you have anything in the jury room? 

(The alternate jurors indicated in the 
negative..) 


THE COURT: You may return direct to the jury 
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Ladies and gentlemen, there are two exhibits in 
| 


the case. If you should desire to see either of those 
exhibits, if your foreman will pressnt a note to the Marshal 
of your desire to see them, they will be eect to you. 
You may now retire. | 
(Thereupon, at 12:13 p.m., the jury 
retired to consider their weraise.) 


REPORTER'S CERTIFICATE 


I, George G. Davis, Jr., certify the foregoing as 
| 6 


the official transcript of the aforecaptioned proceedings. 


WE 


/0 7x3 -69 
D 


United States Court of Appeals 


for the District of Columbia Circuit 


FILED SEP 1 1964 


« 


CLERK VY 


TABLE OF CASES 


McKenzie vs. United States 
ib) Uv. Ss. App. D. C. 270 were rcererescceseseseeceeeses 


Campbell vs. United States 
115 U. S. App. D. C. JO ew eeeeenee 2100 06desesedcecese 


Smith vs. United States 
7O App. D. C. 255 


Scott vs. United States 
98 U. S. App. D. C. 105 


Cooper vs. United States 
Oh U. S. App. 343, B46 oc rcccccccccccccccccccecs 


The Govermment failed to place 
the Appellant at the scene of 
the occurrence on or about Sept- 


STATEMENT OF QUESTIONS PRESENTED 
| 
In a trial upon indictment for robbery, should the Court direct 
and acquit if the Government fails to prove: 
1. he identification of Appellant 
2. The identification of allegedly stolen properly: 


In a trial upon the indictment for robbery, shoula the Court: 


1. Allow hearsay by police officer on crucial point of 
identification 


2. Refuse to give the following instruction on necessary 
proof needed on identification: ; 
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able doubt, you mst find Defendant Smith not guilty.” 


IN THE UNTIED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT. 


(Jurisdictional Statement) 


Appellant was tried on February 12 and 13, 1963, by the United 
States District Court for the District of Columbia pursuant to a Grand 
Jury indictment filed in open Court on the 15th day of October, 1962, 


charging Appellant with violation of Sections 2901 Title 22 of District 


of Colimbia Code (1961 BA.) (Robbery). 


Appellant was found guilty on February 13, 1963 and on April 5, 1963 
was sentenced to three (3) years to nine (9) years. Appellant filed 
Notice of Appeal in time ani applied for leave to proceed in forme pauperis. 
By order of the District Court, Appellant was authorized to proceed on 
appeal without prepayment of cost and with appointed counsel, and directed 


preparation of the transcript at Government expense. 


By order dated February 18, 1964, this Court appointed the under- 


signed to represent Appellant in this case. 


The Government alleges that Appellant in concert with others on 
the afternoon of September 13, 1962 stole and took from the person of 
James E. Blue, his property of value of about $92.00 nctatieten of one 
pair of shoes of the value of $27.00 and one watch of the value of $65.00. 
The government attempted to prove its case through the complaining witness' 
testimony and the possession by Appellant of the complainant Bine''s shoes. 

The Appellant testified and presented witnesses on his behalf to 
show that he was not at the scene of the crime, but in a specific place 
removed at a considerable distance therefrom all during the afternoon 
in question. The Appellant testified that he received the shoes from 
Robert Louis Barnes, who admitted taking sume, and who testified Appellant 
vas not with him at the time of taking and corroberated Appellant's 
testimony that he (Barnes) gave said shoes to Appellant. : 
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Statutes Involved 


Section 2901 of Title 22 of District of Columbia Code (1961 Bi.) 
provides in pertinent part: 

“Whoever by force or violence, whether against resistance 

or by sudden or stealthy seizure or snatching, or by putting 

in fear shall take from the person or immediate actual 

possession of another anything of value, is guilty of robbery, 
end any person convicted thereof shall suffer imprisonment 

for not less than six months nor more than fifteen years." 

Statement of Points 

1. ‘The Govermment failed to prove that the Appellant was at the 
place in question on the afternoon of September 13, 1962. 

With respect to point one (1), Appellant desires the Court to 
read the following pages of the reporters transcript; I Tr, 10 to 25 
and II Tr, 19 to 2b and 36. 

2. The Government failed to prove that the Appellant stole and 
took from possession of complaining witness, James E. Blue, anything 
of value. 

With respect to point two (2), Appellant desires the Court to 
read the following pages of the reporters transcript relating to the 
watch, I Tr, 11 and IT Tr, 10 and relating to the shoes, I Tr, 14 and 
I fr, le. 


3. The admission of patently hearsay testimony relating directly 
to issue of identification. 


Reference to transcripts of first and second trials will be 
identified with the designation (I) for First Trial and 
(II) for Second Trial. 
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With respect to point three (3), Appellant desires the Court 

to read the following pages of the reporters transcript,’ II Tr, 36 and 37. 
k. The failure of the Court to instruct the jury on the veight 

of proof necessary in identification of Appellant with the crime. 
With respect to point four (4), Appellant jesixen the Court to 


read the following pages of the reporters transcript; II Tr, 203 to 2ile. 


Argument 
Upon completion of the Government's case, Court appointed counsel 


for the defendant moved the Court for a directed verdict of acquittal 
pursuant to Rule 29(a) of the Federal Rules of Criminal Procedure. 
This motion was denied (II Tr. 41). This motion was renieved upon 
completion of the case for the defendants, and again denied by the 
Court. (II Tr. 202). 

We respectfully submit that taking the view of the evidence most 
favorable to the Government, the verdict mst be reversed because there 
is not substantial evidence to support it. _Campbell v. United States, 
115 U.S. App. D. C. 30, 316 F. 2a 681 (1963). | 

It appears that upon an objective consideration of the evidence 
any reasonable man mst necessarily have had reasonable doubt as to 
defendant's participation in the crimes alleged. Therefore, the 
District Court should have granted the motion for judgment of acquittal. 
Scott v. United States, 93 U.S. App. D. C. 105, 107, 232 F. 28° 
362, 364 (1956). | 


Assuming arguendo that defendant had not presented alibis through 
his own testimony and that of supporting witnesses which placed him far 
from the scene of the alleged crimes (II Tr. 42 to 202), a careful unalysis 
of the record demonstrates that the Government failed to prove that 
Appellant committed such crime. 

The basic vice throughout this entire case is that the Govern- 


ment's proof never rises above the level of suspicion. This Court's 


observation in Cooper v. United States, 94 U.S. App. D. C. 343, 346, 
218 FP. 2a 39, 42 (1954) may be appropriately applied to the evidence 


presented by the Govermment in the circumstances of this case: 


"...Such evidence might reise a question in a reasonable 
man's mind. But that is not enough. Guilt, according 

to a basic principle in our jurisprudence, mst be establish- 
ed beyond a reasonable doubt. And, unless that result is 
possible on the evidence, the judge mst not let the jury 
act; he’ mst not let it act on what would necessarily 

be only! surmise and conjecture, without evidence.” 


Appellant was indicted and found guilty on one count of robbery, 
in the following terms: 

"...0n or about September 13, 1962, within the District 

of Columbia, Raymond L.E. Smith and Robert L. Barnes, by 

force and violence and agninst resistance and by sudden and 

stealthy seizure and snatchure and by putting in fear, stole 

and took from the person and from immediate possession of 

James Blue, property of James E. Blue of the value of about 

$92.00 consisting of one pair of shoes of value of $27.00 

and one watch of value of $65.00.” 
This is the only charge on which Appellant was tried. The lawfulness 
of his conviction mist be judged by determining whether the Government 
proved beyond a reasonable doubt that the Appellant committed the crime 
alleged in The Indictment. We respectfully submit that the Government 


failed to meet this standard. 
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It is submitted that little or no evidence of substance vas 
introduced which supports the charge that Appellant was involved or 
implicated in the robbery of complainant. It is significant to observe 
at the outset tink the teenth Pisetion oF tw Aepediant ase participant 
in the crime is based completely on the uncorroborated testimony of the 
complainant, James E. Blue. | 

In order for Appellant's identity with this crime to be beyond 
a@ reasonable doubt, it would appear that James Blue's sole identification 
should be of an unflinching positive character and unmistakably certain. 

In orler to subject Blue's testimony to this test of certainty, 
the transcript of both the first and second trial will be used. tha- 
fortunately, the transcvipt of the first trial, which enfed vith a Jury 
unable to reach a verdict, was not available and hence not used in cross- 
examination of Blue during the second trial. It is the intent of Counsel 
to use the transcript of the first trial in this brief for the sole 
purpose of shoving that the veak and uncertain evidence on identifica- 


tion at the second trial could have been further destroyed in cross- 


exemination of Blue, by comparison with contradictory testimony given 


by him during the first trial. 
| 

The testimony of Complainant, Blue, is consistent in that prior 

to the crime the only person he saw was Robert Louis Barnes (I Tr. 17 


and II Tr. 18). 
) Ps 


His testimony is equally clear, that subsequent to the crime he saw only 
the backs of three men rumning away and that identification was not 
possible as he did not see their faces when they ran off (I Tr. 2k). 

It appears then that the alleged identification of the Appellant 
by Bime took place during the happening of the crime. Blue's testimony 
in both trials on this point is substantially the same and is as follows: 


(II tr. 19) 


@ look did you have at this man sitting 
me? (D) 
he was taking my shoes off and I 


How long a period of time did you actually see 


Recognizing that the only person linking Appellant with this 
crime is Blue, accepting further his testimony that his only opportunity 
of identification was during this short emotional period he caught only 
a blur or a glance of his assailant. It is clear that this identifica- 
tion falls far short of identification of Appellant beyond a reasonable 
doubt. We must see this as really no identification, certainly not 
sufficient to go to the jury or to convict Appellant and certainly not 
the kind of evidence which under our law should deprive e man of his liberty. 
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It is important to note, in addition to scant identification, the 


conflict in testimony. When Complainant Blue was asked at the first trial, 


Jamary 16, 1963, approximately four months after the robbery, the follow- 


ing questions he answered: 
(I Tr. 24 - 25) 
Do you renenber vhet all these people vere vetring? 
No. 


eeeeerrcccseoseesecs 


And with this refreshment of your memory as to the 
climate, do you remember anything about what these 
folks were wearing that day? 

A. No. 

At the time of the second trial, less than a month later, his 


testimony on this point was as follows: 


(II Tr. 2h) 
Do you remember what this man was wearing? 


The only thing I remember is the slacks he 
was wearing; canary yellow is all I remember. 


(Also see II Tr. 12) 


The sudden recall to memory as to the color of pants worn by 
assailant at time of robbery is devastatingly significant as sudsequent 
testimony disclosed that Appellant was wearing similarly colored pants 
at the time of the police line-up approximately five (5) days later 
(II Tr. 36). Weak as the initial identification of Appellant was, this 
building cumulative effect was certain to, and did, have its effect on 


the jury. 
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The effect of this new and contradictory testimony could have 
certainly deen lessened and very likely had an adverse effect on Blue's 
complete testimony if the previous testimony had been used to discredit 
hin. 

Theat the Court should not have allowed this case to go to the jury 
becomes evident when this evidence connecting Appellant with the robbery 
is tested against the criteria in Campbell v. United States, 115 U.S. 
App. D. C. 30 - 31, when this Court stated: 

"...Guilt, according to a basic principle in our juris- 

prudence must be established beyond a reasonable doubt. 

And, umless the result is possible on the evidence, the 

jadge mst not let the jury act. He mst not let it 


act on what would necessarily be only surmise and con- 


jecture, without evidence, citing Cooper v. United States, 
94 U. S. App. D. C. 346." 


Again in Scott v- United States, 96 U. S. App. 105 - 107 this 


Court set out similer safeguards when it stated: 


"... The sum total of the foregoing evidence undoubtedly 
is sufficient to create grave suspicion that Scott ad- 
vised, incited or connived at the offence or aided or 
abetted Pell. But grave suspicion is not enough. It 
seems to us that upon an objective consideration any 
reasonable man mist necessarily have a reasonable doubt as 
to Scott's participation. Therefore, the District Court 
should have granted the motion for acquittal.” 


It seems clear that the case when tested against the Scott, supra, 
safeguards, should not have been allowed to g to the jury. 


The identification of the allegedly stolen shoes becomes important 
if they are in the unexplained possession of the Appellant. It must be 
noted, however, that the testimony elicited at the trial does not in- 
dicate an unexplained possession. Suffice to say that Robert Louis Barnes, 
the admitted felon, testified that he gave the stolen shoes to Appellant 
Smith (II Tr. 123). 

When Complainant Blue was asked to identify the shoes allegedly 
taken from him, he gave the following testimony in the second trial. 
(IZ fr. 12). 

Q. I show you, sir, what hes been marked as Goverment 

Exhibit 1 for identification. I ask you to examine 
these shoes and tell us whether you can identify then. 

A. Yes, sir. 

Q. What are they? How do you identify then? 

A. Well, they got my initials in it - 

Q. Your initials? 

A. Right. 

It would appear thet from this testimony that Complainant's 

| 
initials were in the shoes and he could identify same as those taken 
from him at the time of the robbery. This is, of course; the impression 
created to anyone hearing this testimony including the Court and jury. 
Upon a reading of the transcript of the first trial, it is immediately 


apparent that this is not the situation. 


(I Tr. 14) 


put 
name in them at the precinct. 
inc 


pat 
the precinct? 


t 
Right. 


The shoes, therefore, identified by Complainant at the second 
trial are not necessarily those taken from him at the time of robbery 
but only those shoes that he put his name in at the precinct subsequent 
to the time of the crime. 

Blue's testimony, relating to his watch, at the second trial 
was simply that a Bulova, valned et $65.00 was taken at the time of the 
robbery (II fr. 9 - 10). Reviewing his testimony elicited at the time 
of the first trial although not in contradiction subjects his simple 
statement to serious doubt. (I fr. 12). 


Q. How, what about your watch: What happened to your 
watch, Mr. Hine? 

A. I don't know, the watch was taken during the robbery 
bat I don't know who took it. 

Q. It was taken during the robbery? 

A. I only know I missed the watch when I got home. 


Bilme at the time of the second trial should have been subjected 
to this prior testimony anid the Court and jury made aware of the serious 


doubt that this watch had been taken at the time of the robbery. 


That appellant did not participate in the crime as alleged 
is the gist of this appeal and that he is the subject of faulty 
identification is its basic point. A secondary point, and with a direct 
relation to the first, is the admission of hearsay evidence on this 
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precise point (identification) given by a police officer wto by virtue 
of his office lends great dignity to the testimony and in effect compounds 
and adds weight to previous scanty and suspect testimony. 

The hearsay testimony is as follows: 


(II Tr. 36) 
Q. Tell us how he identified him; what, if anything 
did he 


do when he identified him? 


Whom did he identify as having taken the shoes? 
This time he said that one man struck him. Then 


Did he identify Smith in the line-up as the 

person that took his shoes? 

Yes, sir. 

Taking the initial weak identification of Appellant ‘and adding 

it to this patently hearsay testimony on the issue of identification 
would be serious error. The error is compounded by having this 
testimony uttered from the mouth of a police officer with ad of its 
dignity and authority, making testimony that should have deen cnitted 
as patently objectionable assume an official and important factor in the 


identification of the Appellant. 
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In Smith vs. United States, 70 App. 255, this Court ruled in 
this type of situation as follows: 

"...The rule seems to be that while an officer may 

testify before a jury that, acting upon information 

he did certain things, he may not go further and 

testify as to precisely what he was told about the 

particular place or the particular person." 

That the testimony is clearly hearsay is evident. That it mst 
have had a positive effect on the jury is evident and as such, is 


reversible error. 


That the court improperly denied s requested 


sex z for 


Appellant requested the following instruction at the 
case: 


"..-Since the testimony of Government's witness 

Jemes E. Blue as to his identification of defen- 

Gant Raymond L. E. Smith as one of the person's 

who robbed him, is an important aspect of Govern- 

ment's case, you are instructed that you must find 

such identification to be convincing and certain 

beyond a reasonable doubt and unless you find that 

the Govermment by other evidence which it has adduced, has 
proven each of the elements of robbery beyond a reason- 
able doubt, you mst find Defendant Smith not guilty." 


Because of the critical issue of identification in the trial 
of this case, the Appellant properly requested this instruction 
relative specifically to identification. The requested instruction 
states that the government mst, as in all aspects of its case, 

-13- 


identify the Appellant as one of the persons who participated in the 


robbery by proof convincing and certain beyond a reasonable doubt. It 
was proper, therefore, that on this important issue the jury be instruct- 
ed as to the certainty beyond a reasonable doubt of Blue's testimony. 

McKenzie v. United States, 75 U. S. App. D. C. 270 - 273, 
clearly states this concept when the Court said, : 

Sa 

circusstances of the identification were not con= 

vincing, they should acquit, was error. 

Tt is submitted that if the jury hed the benefit of said 
instruction and had tested it against the testimony of Blue, they 
could not have rendered a guilty verdict. | 


For the above reason, the judgment of the Court below should 


be reversed and vacated and Appellant released from custody. 


Appellant | 
(Appointed by this Court) 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


1) Was the admission into evidence of the allegedly 
stolen property reversible error? 

2) Was the allowance of testimony by a police officer of 
the facts of the complaining witness’ identification of the 
appellant at a police line-up reversible error? 

3) Was the identification of appellant as one of three 
persons who robbed him and proof that the appellant had 
in his possession the pair of shoes of which the complain- 
ing witness was robbed sufficient proof to support the 
jury’s verdict of guilty? 

4) Was the refusal of the court to give an instruction 
on the issue of identification as requested by appellant 
reversible error? 


INDEX 


Counterstatement of the case , 
Evidence adduced by the appellant 


Statute and rule involved 
Summary of argument 
Argument : 


I. It was not reversible error to admit into evidence. 
without objection, the allegedly stolen property 


II. The allowance of testimony of a police officer of the 
facts of the complaining witness’ identification of 
the appellant at a police lineup was not reversible 


. The identification of the appellants as one of three 
persons who robbed him and proof that the appellant 
had in his possession the pair of shoes of which the 
complaining witness was robbed was sufficient proof 
to support the jury’s verdict of guilty 


. The refusal of the court to give appellant's requested 
instruction on the question of identification was not 
reversible error. 
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Rnited States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 17,827 


RAYMOND L. E. SMITH, APPELLANT 
v 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Raymond L. E. Smith and Robert Barnes were jointly 
charged with robbery in a one count indictment filed Oc- 
tober 15, 1962. Barnes entered a plea of guilty to the 
indictment on January 11, 1968, and on February 8, 
1968, was sentenced under the Federal Youth Correc- 
tions Act. Smith elected to stand trial by jury. 

Smith was tried on January 16, 17, and 18, 1963, 
which trial ended in a failure of the jury to agree on a 
verdict. On February 12, and 18, 1963 he was retried 
and found guilty by a jury in the District Court before 
Judge Hart. He was remanded to the District of Colum- 


(1) 


2 


bia Jail pending a report by the Probation Officer of the 
court. Subsequently, on April 5, 1963 he was sentenced 
to a term of imprisonment of from three to nine years. 

The complaining witness, James Ernest Blue, who lived 
at 1104 Buchanan Street, testified that on September 
13, 1962 he was a student at Roosevelt High School (Tr. 
6). He testified that on September 13, 1962 he attended 
school and that he left school for home about 3:05 p.m. 
(Tr. 7). He further testified that on his way home from 
school, while on the grounds of McFarland playground, 
he was approached from the front by Robert Barnes and 
engaged in a conversation by Barnes concerning Barnes’ 
sister (Tr. 8). While the complainant was conversing 
with Barnes, two persons, then unseen by the complainant, 
yoked him from the rear. In the words of the complain- 
ant, “they started hitting all over my head and face and 
everywhere.” “Then Robert L. Barnes, he hit me in the 
stomach twice, I remember, and then they kept hitting 
me and I fell up against the fence, and one 2f the persons 
behind tried to hold me and then this person took off my 
shoes” (Tr. 9). Mr. Blue also stated that a watch was 
taken from him, that it was a Bulova worth $65 and his 
shoes had cost him $28 (Tr. 10). Mr. Blue identified 
Appellant as the person who took his shoes (Tr. 10). Mr. 
Blue further related that the defendant had a mustache 
and canary yellow pants (Tr. 11). 

Mr. Blue identified the Government’s Exhibit No. 1 
as the shoes that were taken from him during 
the robbery of September 13, 1963 (Tr. 12-13). 
He identified the appellant as being the middle man in a 
photograph of a line-up which was Government’s Exhibit 
No. 2. He also identified Barnes in the photograph (Tr. 
13-14). 

On cross-examination the complaining witness related 
that he saw three people run away. He stated that he 
got a “blur”, a “glance” at the face of the defendant 
Smith. In substance he testified that he saw the ap- 
pellant while his assailants were hovering over him; that 
he saw him through a hole to the sky (Tr. 19-20). 


3 


Michael Mahoney testified that he lived at 1115 Lamont 
Street, Northwest and that he was an eleventh grade 
student at Bell Vocational High School (Tr. 25). Mr. 
Mahoney identified the defendant Smith and stated that 
he met Smith on the Saturday about the 13th of Septem- 
ber 1962 (Tr. 26) on 12th Street between U and T 
Streets (Tr. 27). He testified further that they exchanged 
footwear; his tennis shoes were exchanged for Smith’s 
shoes which he identified as Government’s Exhibit No. 1. 
He stated the date of the shoe exchange was September 
15, 1962, a Saturday (Tr. 29). On cross-examination, 
Mr. Mahoney stated that Smith informed him that he had 
bought the shoes from Becker’s Shoe Store (Tr. 30-31). 

Detective Edward J. White identified the shoes which 
were turned over to him by the mother of witness Michael 
Mahoney at 1115 Lamont Street, Northwest, Mahoney’s 
home (Tr. 33). 

Detective White identified the defendant Smith (Tr. 
34). He stated that he conducted a line-up on September 
18, 1962 (Tr. 35). Detective White also related, without 
objection from the defendant’s counsel, by indicating on 
the photograph the defendant Smith and his co-actor 
Barnes, that the witness had identified the respective in- 
dividuals at the line-up of September 18, 1962 (Tr. 35). 
He further stated that Mr. Blue had at that line-up 
stated that Smith took his shoes (Tr. 37). Upon inter- 
rogation by the court as to a description of Smith’s 
trousers, Detective White responded “. . . . Seemed to be 
a yellow pair of pants or trousers or—” (Tr. 38). 

The Government’s Exhibits one and two were allowed 
into evidence without objection by counsel for the defend- 
ant (Tr. 40-41). At the termination of the Government’s 
case counsel for appellant made a motion for judgment 
of acquittal, which was denied (Tr. 41). 


Evidence adduced by the appellant 


In support of his defense of alibi appellant adduced the 
testimony of Robert Louis Barnes, James C. Long, Ran- 
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dolph Dawson, Rosetta Jones, Mary Perry, Shirley Perry 
and himself. 

Appellant testified in his own behalf that he received 
the shoes from witness Barnes (Tr. 44), that he let 
Michael Mahoney have the shoes on Saturday, September 
15 or 16: (Tr. 45). He further testified that he was at 
home all day September 18, 1962 (Tr. 27). He related 
that he remembered the date as being the day on which 
he cooked chicken (Tr. 45-46). 

Barnes? (Tr. 120-122), Long (Tr. 96-97), and Dawson 
(Tr. 186) each testified that he witnessed the robbery 
and each testified Smith was not among the robbers. 

Rosetta Jones, his aunt known as his mother (Tr. 158), 
related that appellant was home when she arrived from 
work at 4:30 pm. on September 13, 1962 (Tr. 160), 
that she could not account for his whereabouts at five 
after three on September 18° (Tr. 162). She further 
stated with certainty, that the chicken was cooked on 
September 18 (Tr. 168 and 173). Mrs. Jones also testi- 
fied that appellant was home in bed on Saturday, Sep- 
tember 15 all morning until 11:35 a.m.‘ 

Witness Mary Perry, who shared the home with appel- 
lant and his family (Tr. 177), related that appellant 
arrived home about & o’clock on September 13 (Tr. 178), 
that no stranger was with him and that he brought the 
chicken with him (Tr. 185). All of his sleeping was done 
downstairs (Tr. 188-189). 


? September 15, 1962 was a Saturday. 


= Barnes, who had pled guilty to this offense (Tr. 120), stated 
that he was alone in the crime. Long stated there were three per- 
sons in the robbery (Tr. 107-109). Dawson stated there were 
three robbers (Tr. 139). Dawson further stated that one of the 
robbers had on canary yellow trousers. This statement is consistent 
with Blue’s description (Tr. 11). Smith was wearing canary yellow 
trousers at the time of his arrest on September 18. 


2 Appellant had stated that she was home when he awakened at 
2:00 p.m. (Tr. 74 and 77). 


‘Appellant testified that he received the shoes from witness 
Barnes at 7:30 a.m. on Saturday. 
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STATUTE AND RULE INVOLVED 


Title 22, District of Columbia Code, Section 2901 pro- 
vides : 

Whoever by force or violence, whether against re- 
sistence or by sudden or stealthy seizure or by 
snatching, or by putting in fear, shall take from the 
person or immediate actual possession of another 
anything of value, is guilty of robbery, and any per- 
son convicted thereof shall suffer imprisonment for 
not less than six months nor more than fifteen years. 


Rule 52(b), Federal Rules of Criminal Procedure, pro- 
vides: 


Plain errors or defects affecting substantial rights 
may be noticed although they were not brought to 
the attention of the court. 


SUMMARY OF ARGUMENT 


Assuming arguendo that the admission into evidence 
of the stolen shoes, without objection, was error, it was 
not such plain error as should require reversal of this 
case. Had appellant made known any objections to the 
admission of the shoes, the Government might have been 
able to supply any deficiencies. The complainant’s identi- 
fication of appellant, standing alone, was sufficient to sup- 
port the verdict of guilty and thereby obviate reversal for 
plain error. 

Detective White’s statements regarding the line-up, 
which appellant contends were erroneously admitted, 
stand in the same position as the admission of the shoes 
into evidence. White’s testimony regarding the line-up was 
made without objection of counsel. Not having been pre- 
served for appellate review, appellant looks to the plain 
error rule (Rule 52(b)) for support. But appellant can- 
not justify his reliance on Rule 52(b) by a showing of 
prejudice nor will the record justify its application in 
this case. 
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The jury, having been given evidence by the complain- 
ant that he recognized the appellant as his robber and 
evidence that the appellant was in possession of the stolen 
shoes within two days of the robbery, was justified in 
arriving at its verdict of guilty. It was not bound to 
accept appellant’s defense of alibi. In fact with the 
many contradictions apparent among appellant’s wit- 
nessess, there is little wonder that the jury rejected the 
alibi defense.* 

The instructions given by the court adequately informed 
the jury of the law which should govern the case. He was 
not entitled to an instruction emphasizing the identity 
issue to the jury. 


ARGUMENT 


L It was not reversible error to admit into evidence, 
without objection, the allegedly stolen shoes 


(See Tr. 12-13, 40-41). 


At trial appellant made no objection whatever to the 
admission into evidence of the allegedly stolen shoes, in 
fact counsel for appellant affirmatively indicated he had 
no objection to its introduction (Tr. 40-41). He now com- 
plains that shoes were insufficiently identified. 

No objection having been made to the admission into 
evidence of the shoes for insufficient identification, the 
point is not available on appeal. Fisher v. United States, 
92 U.S. App. D.C. 247, 205 F.2d 702, cert. denied, 
346 U.S. 872 (1953). Objections to the admissibility of 
evidence should be made at the time such evidence is 
offered. Scott v. United States, 115 U.S. App. D.C. 208, 
317 F.2d 908 (1963) ; Thomas v. United States, 106 US. 
App. D.C. 5, 268 F.2d 581 (1959) ; Wade v. United States, 
104 U.S. App. D.C. 185, 259 F.2d 950 (1958). This rule 
has the salutary purpose of allowing the court to correct 


* See footnotes 2, 3, and 4, supra. 
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its error and not allow for consideration any evidence 
which has no place in the proceedings. Isaacs v. United 
States, 301 F.2d 706, 734 (8th Cir. 1962), cert. denied, 
871 U.S. 818 (1962). Indeed had appellant made timely 
objections to the introduction of the evidence, the Govern- 
ment would have had an opportunity to supply any alleged 
deficiencies in supportive proof. Chew v. United States, 
112 U.S. App. D.C. 6, 298 F.2d 334 (1963). Moreover, 
the testimony of the complaining witness Blue that the 
shoes were the ones which were removed from him during 
the robbery (Tr. 12-13) was sufficient for their admission 
into evidence. J.R. Hanify Co. v. Westburg, 16 F.2d 552, 
558-554 (9th Cir., 1926). Having been positively identi- 
fied as the shoes taken by the appellant during the rob- 
bery, it was for the jury to determine what weight and 
effect it should give them. Burris v. American Chicle Co., 
120 F.2d 218, 222 (2d Cir. 1941). 

Appellant’s contention that the admission into evidence 
of the shoes without objection was plain error is patently 
frivolous. Pratt v. United States, 96 U.S. App. D.C. 184, 
225 F.2d 23 (1955), cert. denied, 357 U.S. 912 (1958). 


II. The allowance of testimony of a police officer of the 
facts of the complaining witness’ identification of the 
appellant at a police line-up was not reversible error 


(See Tr. 34-87) 


Detective White testified to the circumstances and facts 
of complaining witness Blue’s identification of appellant 
at a line-up. By way of demonstration, Detective White 
used Government’s Exhibit No. 2, a photograph which 
showed five persons in the line-up, including appellant 
(Tr. 34-87). This testimony was received without objection. 
Now for the first time appellant complains that the 
testimony was hearsay and should not have been admitted 
into evidence. Appellant must fail, for his complaint 
comes tardily. United States v. Zimmerman, 326 F.2d 1 
(7th Cir. 1968); Swift v. United States, 314 F.2d 860, 
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868 (10th Cir. 1963). Appellant fails to bring himself 
within the ambit of the plain error rule. Pinkard v. 
United States, 99 U.S. App. D.C. 394, 240 F.2d 682 
(1957). The evidence in question is merely cumulative; 
the witness Blue had made a positive identification of 
appellant to the jury (Tr. 10). Uncorroborated testi- 
mony of the complainant that appellant was his robber was 
sufficient to sustain the conviction. Thompson v. United 
States, 88 U.S. App. D.C. 285, 188 F.2d 652 (1951). 
Appellant cannot now rely on the plain error rule to re- 
lieve him of the jury’s verdict. He has failed to make the 
strong showing of prejudice arising from the testimony 
of Detective White which is necessary to invoke the 
plain error doctrine. Harris v. United States, 112 U.S. 
App. D.C. 100, 299 F.2d 931 (1962) ; Gendron v. United 
States, 295 F.2d 897 (8th Cir. 1961). 


IIL. The identification of the appellant as one of three 
persons who robbed him and proof that the appel- 
lant had in his possession the pair of shoes of which 
the complaining witness was robbed was sufficient 
proof to support the jury’s verdict of guilty 


(Tr. 10-11, 26-29, 48-45, 121, 123) 


The identification of the appellant as one of three per- 
sons who robbed him was sufficient to support the jury’s 
verdict of guilty. Thompson v. United States, supra; 
Aceardo v. United States, 102 U.S. App. D.C. 4, 249 
F.2d 519 (1957), cert. denied, 356 U.S. 943 (1958). 

It has been repeatedly held that the issue of identity of 
a robber is one of fact which is properly submitted to the 
jury for decision. It is the jury’s function to determine 
the credibility of the witness and whether the witness had 
opportunity and power to observe the appellant commit 
the robbery. Thompson v. United States, supra. The jury 
was justified in accepting the testimony of the victim that 
Smith was one of his assailants (Tr. 10-20-21). The 
offense took place during daylight (Tr. 7) and the victim 
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saw him through an opening while his shoes were being 
removed from his feet (Tr. 9, 19-20). Appellant was 
identified by Mr. Blue at a line-up within five days of the 
robbery (Tr. 13-15). 

In United States v. Fox, 97 F.2d 913 (2d Cir. 1938), 
the witness had a short period of time in which to observe 
the accused, i.e., such time as it would take a slowly mov- 
ing automobile to pass the witness who was stationary. 
Additionally, the witness’ first attempt to identify the 
defendant failed. It was only after the defendant ap- 
peared in line-up in a sweater of the same color as that 
worn by the robber, that the witness was able to recognize 
the suspect as the robber. The court, Judge Learned 
Hand speaking, concluded that the initial failure to iden- 
tify the defendant marred the certainty of the identifica- 
tion, but that this uncertainty was rectified by the other 
facts in the case, among which were close association with 
one who had been positively identified, his sudden acquisi- 
tion of wealth, and the failure of his wife to testify on 
his behalf. 

As in the Fox case, Mr. Blue’s testimony is corroborated 
by his possession of the complainant’s recently stolen shoes 
(Tr. 28) In fact the jury would have been justified in 
returning its verdict of guilty by making the allowable 
inference that being in possession of the recently stolen 
goods without sufficient explanation, he was the person 
who stole the shoes and therefore one of the robbers. 
McGill v. United States, 106 U.S. App. D.C. 186, 270 
F.2d 329, 381 (1959), cert. denied, 362 U.S. 905 (1960) ; 
Edwards v. United States, 78 U.S. App. D.C. 226, 189 
F.2d 365 (1948), cert. denied, 321 U.S. 769 (1944). 

Furthermore, the jury was justified in rejecting appel- 
lant’s defense of alibi because of the inconsistences be- 
tween appellant’s alibi and the supporting details offered 
by his witnesses in his support. 


* See footnotes, 2, 3. and 4, supra. 
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IV. The refusal of the court to give appellant’s requested 
instruction on the question of identification was not 
reversible error 


(Tr. 203-212) 


Appellant complains that the refusal of the court to 
grant his instruction characterizing complainant Blue’s 
identification of appellant as being critical was reversible 
error. But appellant was not entitled to an instruction em- 
phasizing the issue of identity. 

All that was required of the court in its charge was 
that the jury be correctly instructed as to the law with 
respect to the particular situation before it. Graham v. 
United States, 88 U.S. App. D.C. 129, 187 F.2d 87 (1951), 
cert. denied, 341 U.S. 920 (1951). It is enough that the 
substance of the appellant’s prayers were granted. Wheeler 
vy. United States, 82 U.S. App. D.C. 363, 165 F.2d 225 
(1947), cert. denied, 383 U.S. 829 (1948). The court is 
not bound to give instructions in the exact language sub- 
mitted by appellant. Agnew v. United States, 125 U:S. 36, 
51 (1896). 

The instructions given by the court amply covered the 
matters contained in appellant’s denied instruction. 

The portion of the court’s charge, “In other words, for 
you to find the defendant guilty of robbery, you must 
find that the Government has proved beyond a reasonable 
doubt the following: 


L That the defendant took something of value 
from the complainant...” (Tr. 209), 


considered in the light of the evidence in this case was 
sufficient. 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court be affirmed. 


Davip C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
Victor W. CaAPUTY, 
HENRY H. JONES, 
Assistant United States Attorneys. 
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